Farm Profitability

Presented by
Jeffrey A. Peterson
Gray, Plant, Mooty, Mooty & Bennett, P.A.
jeff.peterson@gpmlaw.com
320-202-5339

Advanced Crop Advisers Workshop
February 28, 2017
Holiday Inn, Fargo

Differences Between Security Interest (Bank Lien) and Agricultural Lien (Input Supplier Lien)

Article 9 Security Interest Statutory Agricultural Liens

(Bank Lien) {Input Supplier Lien)
Scope of Lien Blanket lien on all personal Agricultural lien limited to the goods or services furnished in

property of the farmer/rancher. connection with a debtor’s farming operation.

Perfection File UCC-1 finance statement. File UCC-1 finance statement (MN) or statement in central notice
system (ND).
State to File File in the state where File in the state where the farm products are located.
UcC-1 farmer/rancher is domiciled.
For individual, in state of
residence. For legal entity, in
state that the legal entity was
incorporated.
Proceeds Blanket lien not limited to Agricultural lien limited to identifiable proceeds of the goods or
identifiable proceeds. services.
Priority Junior lien. Priority lien.
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Agricultural Supplier Lien Cases

North Dakota agricultural supplier lien limited to feed. Chapter 13 Debtor disputed a
lien creditor’'s claim under the North Dakota agricultural supplier’s lien for unpaid certain
hay, straw, barn repairs and the use of equipment. The North Dakota statute provides a
statutory lien to any person who furnishes “supplies” used in the production of livestock
so long as the person entitled to the lien files a verified statement with an authorized
governmental agent within 120 days after the supplies are furnished. The lien was
properly perfected. The Court held that the term “supplies” includes hay and straw, but
not barn repairs and the use of equipment. /n re Voss, 426 B.R. 326 (Bankr. D. Mont.
2010).

North Dakota agricultural supplier lien includes young stock. William Poultry
supplied poults (young turkeys) to debtor on credit. Debtor defaults. Poults supplier
files North Dakota feed supplier lien. North Dakota statute allows for a lien “for any
person who furnishes supplies used in the production of livestock [or crops] . ... As
used in this chapter, the term “supplies” includes seed, petroleum products, fertilizer,
farm chemicals, insecticide, feed hay, pasturage, veterinary services, or the furnishing
of services in delivering or applying the supplies.” N.D. Cent. Code §§ 35-31-01. The
Court held that poults are “supplies” of livestock operation since the term “supplies” is
not limited to the defined inputs. Great Western Bank v. William Poultry, 780 N.W.2d
437 (N.D. March 23, 2010).

Minnesota supplier of feed and other related services is limited to a livestock
production lien. The feed supplier Wilmont-Adrian Cooperative supplied feed and
provided nutritional analysis and custom nutrition plans to the hog producer Profit Pork.
New Vision Coop only supplied feed to the hog producer. The hog producer went
insolvent and the feed suppliers asserted various statutory liens against certain
proceeds from the sale of hogs. Wilmont-Adrian Cooperative argued that it was entitled
to a higher priority feeder s lien under Minnesota law because the Minnesota feeder’'s
lien included any one that “ stores, cares for, or contributed to the keeping, feeding... or
other care of livestock.” The Court held implied that a lien claimant may only be entitled
to one lien category and to be eligible for the feeder' s lien the supplier must directly
care for or contribute to the feeding of the livestock. Because the livestock input lien
was more applicable to the goods and services provided by Wilmont-Adrian
Cooperative, the Court held that it was not also entitled to the high priority feeder’ s lien.
First Nat'l Bank v. Profit Pork, LLC, 820 N.W.2d 592, 2012 Minn. App. LEXIS 96 (Minn.
Ct. App. 2012).

Minnesota feed supplier lien requires strict compliance. New Vision Coop supplied
feed to Chad Arends. New Vision gave notice to the Article 9 secured lender Minnwest
Bank of its intent to supply feed, but the envelope that the notice was mailed in failed to
state “IMPORTANT - LEGAL NOTICE.” The Minnesota Court of Appeal held that the
feed supplier must strictly comply with the statute; meaning the input supplier must
actually comply with each requirement of the statute, including that the envelope must
be marked “IMPORTANT — LEGAL NOTICE.” See MinnWest v. Chadley Arends, et al.,
802 N.W. 2d 412 (Minn. App. 2011).
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Hypotheticals:

Hypothetical 1:

John and Mary Peterson own and farm 1,500 acres in North Dakota (Grand Forks
County).

John and Mary Peterson use “Small Bank” for its operating line of credit. Small Bank
files a UCC-1 in the State of North Dakota.

From April 15, 2007 to May 15, 2017, John and Mary Peterson purchase $50,000 worth
of crop inputs from “Crop Supply, Inc.”

Crop Supply, Inc. files UCC-1 in North Dakota in June 2017. John and Mary Peterson
don’t pay Crop Supply, Inc.

Who has the priority lien?

Hypothetical 2:

John and Mary Jones own and farm 2,000 acres in Minnesota (Polk County).

John and Mary Jones use “Medium Bank” for its operating line of credit. Medium Bank
From April 15, 2007 to May 15, 2017, John and Mary Peterson purchase $75,000 worth
of crop inputs from Crop Supply, Inc.

Crop Supply, Inc. files UCC-1 in Minnesota in June 2017. John and Mary Peterson don't
pay Crop Supply, Inc.

Who has the priority lien?

Hypothetical 3:

John and Mary Smith own 1,500 acres in North Dakota (Grand Forks County) and 2,000
acres in Minnesota (Polk County). John and Mary Smith live in North Dakota.

John and Mary Smith use an operating entity “Smith, LLC” registered in the State of
Minnesota to farm the cropland.

Smith, LLC uses “Big Bank” for its operating line of credit. Big Bank files a UCC-1 in the
state of Minnesota.

On March 1, 2007, Crop Supply, Inc. gives written notice to Big Bank. Big Bank
responds to the notice within the 10 days.

From April 15, 2007 to May 15, 2017, Smith, LLC purchases $100,000 worth of crop
inputs from Crop Supply, Inc. $75,000 in inputs applied in ND. $25,000 applied in MN.
Crop Supply, Inc. files UCC-1 in North Dakota in June 2017. Smith, LLC doesn'’t pay
Crop Supply, Inc.

Who has the priority lien?



Best Practices:

1) Know your customer.

e |[s the customer farming as an individual or as an operating entity? If an operating entity,
what state is the customer incorporation or organized?

e Has the proper person or operating entity signed the credit application?

e Does the customer have an operating line of credit and/or use other crop input
suppliers?

¢ Does the customer feed livestock.

o Check the UCC-1 filings in the state that the customer lives (if an individual) or
registered (if a legal entity) and the state the crops will be grown in to see if you need to
give any notices (MN).

2) What does your credit application say?

e Should allow you to make immediate demand for payment.

e Consider provision that grants you a blanket security interest in all “crops” and
“accounts” of the farmer and authorizes you to file a UCC-1.

e Consider requiring a statement of assets, liabilities and net worth.

¢ Require the social security number (if an individual) or taxpayer identification number (if
a legal entity) (ND)

3) Need to take extra step in Minnesota. For crops grown in Minnesota, give the
written notice to the lender (and wait the 10 days) before supplying crop inputs on
credit. Keep a copy of the written notice and the envelope the notice was sent in your
file.

4) As supplies are being provided, document the state, county and which fields the
crop inputs are being provided or applied.

53] File the lien after the last goods/services have been provided.

6) Do not wait to start your collection action. Start the collection action before
harvest. The longer you wait the greater chance the crop will have been sold and the
crop proceeds commingled in their operating account or used to pay other creditors.

7) Document everything.
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